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. ’ of instruction in every topic of private law. 
Case ann COMMENT : 


. Yet, when associates came to divide the 


Mi subseription, 50 cents perannum post- |) work of instruction, bis relations with them 

' “ ers, » cents were of the most cordial kind. Professo1 

Poe Lawyers’ Co-Operative Pt ( (;eorge Chase, who was intimately associated 

Rochester, N.Y. with him in the latter part of his career, 

i New York, CHICAGO, says: ‘Happier relations of instructors to- 

so Nassau St 1is Monroe St.| wards each other, and of their students to 

a aie wards them, have never, it may justly be said, 

: Entered at postoffice at Rochester, N.Y. as | been maintained and cherished in any institu- 
Sere iss mail matter tion.” 

; oo 7 on The more public career of Professor Dwight 

{ Theodore W. Dwight. Was quite conspicuous. He was a member of 

: the State Constitutional Convention in 1867, 

One of the greatest teachers of law that has | and of its judiciary committee. He was Vice 


sen in this ountry Was Theodore William | President of the State Board of Public Chari- 
Dwight. He was far more than a mere in-| ties in 1873, and President of the State Prison 
structor in law. His teaching became a part} Association in 1874. He was a State Com- 
f the ] fe of bis students. Toa remarkable | missioner to the International Prison Congress 
xtent he won their affectionate regard andj at Stockholm in 1878. He was a member of 
their respect for his character as a man, no| the Committee of Seventy, which dealt with 
ess than for his legal learning. More than| the Tweed ring in New York City. He was 
0.000 students were connected with the Co-| counsel for five professors of Andover Theo- 
imbia College Law School during his career | logical Seminary in 1886 when they were 
lat institution, extending over almost a| charged with heterodoxy. He was for many 
rd of a century, and hisinfluence over them | years associate editor of the ‘‘ American Law 
vas well nigh unparalleled Register,” and was author of a large number 
Professor Dwight was born in Catskill, New | of articles on legal subjects. He was also for 
York, July 18, 1822. He died at Clinton, | a time nonresident professor of constitutional 
New York, June 29, 1892. He graduated at! law at Cornell University, and a lecturer on 
Hamilton College in 1840, studied law at Yale | law at Amherst College. He was appointed a 
the two years following, was tutor in Ham- | member of the New York Commission of Ap 
College from 1842 to 1846, was professor | peals in 1873. Tlis opinions in that court have 
iw, history, civil polity, and political | been described as ‘‘monographs, exhausting 
nomy in the same college from 1846 to| the particular subject under discussion,” con- 
Is58. In the latter year he became professor| cerning which it is said to be doubtful 
municipal law in Columbia College, and | ‘*‘ whether, in any reports, a greater amount 
ntinued in that chair and as warden of the|of learning is anywhere condensed into an 
w school till he resigned in 1891, when he equal number of pages. . 
vas made professor emeritus. On Professor Dwight’s retirement from Co- 
For about fifteen years he was himself the! lumbia College Law School in 1891, a remark- 
i , baving the entire work | able tribute was presented to him, consisting 
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of brief expressions of respect and affection Illustrating What They Condemn. 


from numerous cminent men who had been 





numbered among his pupils. These cover a If the leading anti-suffrage women have an 
wide range, but are singularly harmonious. sense of the ludicrous, they must smile 

They say Itis not lawthat he has taught so private at their career in publi They ar 
much " ustice:”’ that under him ‘‘the studentis | horritied at the boldness of a woman wh 
brought to feel the nobility of the profession could) brave the ordeal of going with her 
he has chosen ;” that he was unequalled ‘‘in) father, husband, or brother to a little voting 


the power, not ¢ nlv of eliciting the best work place in her own neighborhood, where « few 


from the intellectual material before him, but people might be assembled, but they are not 


in developing that highest of all moral auali-/ at all abashed at the attention they attract 
ties for the accomplishment of great results— | from crowds at the theater, on the streets, 
enthusiasm ;” that he was ‘‘a born teacher, | at the public resorts. They complacent! 


touching upon and training the best qualities | seek conspicuous publicity to declaim agains! 


of mind of all his pupils, teaching them to! disturbing home privacy. Thrusting their 
think for themselves, and where to look for, names and opinions prominently into the dis 
and to find the learning with which his own! cussion of public questions on platform and 
mind overflowed, a man of honor, without a) inthe public press, they shrink from express 
word inculeating honorable conduct and prac-|/ing such an opinion by a secret and silent 
tice, religious without obtruding upon the ballot. Eloquently they tell how indecorous 
sect or faith of any, a cultivated Christian | it is for women to engage in political contro 


gentleman.” versy, but seem amusingly oblivious of the 


fact that, Zpso facto, they have done it 


ae ‘ 
Circumstances Alter Opinions. 


Stump Speeches in Court. 


Lord Justice Collins, one of the members of | With all our luxuriant growth of polities in 
the Arbitral Tribunal in Paris, recently said | this country, it is not the custom of our judges 
(we quote from the *‘ Law Journal”) that it} to make political speeches from the bench, In 
was a remarkable thing that while the Vene-| this particular, at least, some English judges 
zuela boundary question two years or more | seem to have something to learn, The ‘ Lon 
ago was as nearly as possible a casvs bel/i be-| don Law Journal,” speaking of this matter 
tween the two great Anglo-Saxon nations, two| says: ‘* One of the chief objections to judges 
vears later, when the award was given, it | commenting upon political matters, says the 
scarcely found room for a paragraph in the | Globe, is that jurymen have the right to reply 
London papers, which were almost entirely| The Lord Chancellor, in the course of his 


occupied with an account of an international | observations in the House of Lords on M1 


yacht race between America and England. | Justice Grantham’s attack on the Dean of 
There was another strange contrast. It was| Durham, stated that the grand jury whom Mr 
part of the 7d/e of the American counsel who} Justice Grantham addressed might have re 
acted as advocates for Venezuela to glorify the | plied tohim. For this statement the authority 


great achievements of Spain, and its benevo-| of Lord Campbell might have been quoted 
lence as a colonizing power. The American} A friend of Lord Campbell, who was foreman 
counsel who were thus eulogizing Spanish} of the grand jury in a northern county, told 
methods as compared with Dutch belonged to| him that the judge passed a panegyric on the 
a nation which had just succeeded in wresting | Corn Laws, and that he felt a great inclina 
from Spain the last remnants of that colonial | tion to reply to him, whereupon Lord Camp 
empire of which Venezuela was one of the} bell remarked that a juryman who heard a 
earliest parts, On the other hand, the English | political discourse from a judge was entitled 
counsel were equally laudatory as to the|to answer him on the spot.” 

Dutch, dwelling upon their respect for the} A political debate in court between judge 
liberty of the individual, and other great} and grand juror would be rich in possibilities 
merits. Altogether one would have supposed | The denseness of a judge who cannot see the 
in the world. Scarcely was the ink dry upon | bench might be speedily pierced by a vigorous 
the award when the English nation found it-| reply from the jury box. But there is danger 
self in a death grip with the Dutch that his offended dignity would be stronger 


that the Dutch were the most desirable people | impropriety of a political harangue from the 
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han his love of fair play. Nevertheless, if 
idge will talk politics, here’s to the jury 
man who dares the issue, 
— owe — 


The Legislative Caucus. 


Representative government is well nigh a 


ce when legislation is dictated by the legis 


itive caucus. Such caucuses destroy the in 


lependenc 


| >and personal responsibility of the 


members of the legislature. Representatives 
chosen for sound judgment refuse to exercise 


The 


caucus itseif is often controlled by a boss who 


but surrender to caucus dictation. 
is not even a miember of the legislative body 
The their 


functions for which they were chosen, and 


is that legislators abdicate 


result 


wecome in the most literal sense mere puppets 





al boss, provided he has power 





of their poli 


1c 


enough to control the caucus. Control of a 


bare majority of the legislators in his own 
party gives him control of the caucus, and 
this makes him master of legislation. 


The 


somewhat alleviated by professing 


sting of conscious servility to a boss is 
to 
yne's oWn Opinion only in deference to that of 


yield 
a majority of his associates. But this is little 
more than a pretense. Any recognized party 
joss Of a state will usually control a majority 


f the le in his With 


hese he is master of the party caucus, and of 


gislators own party. 


the vote of every member who subjects him- 


self to it. If wise and beneficent, the boss 
nay enact some good laws. If unwise and 
corrupt, he may make bad laws. In either 


asc the pretense that legislation is enacted by 
the legitimate representatives of the people is 
ird 


ndependence as the fingers on a voling ma 


abst They have the same volition and 

hine that are simultaneously moved by the 

ever to register the will of the operator, 
Partisaa matters may arise in the legislature 





Which it is eminently proper to determine by 


party caucus, But there is a strong tendency 
o bring all kinds of important matters into 
iucus, and make them partisan 

Under 


the whole legislative body, but « 


This sys- 


tem is essentially vicious, it not a 


majority of 
small minority,—that is to say, a majority of 
the majority party, which may be only a littie 
more than one fourth of the whole body,—has 
power to make the laws. Control of this mi 
nority by a party boss, though he may not be 
even a member of the legislature, and may be 


& man Whom the people would not elect to | universally 
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any important office, makes him an unofficial 


’ 
but actual, dictator of legislation. 
A self respecting man elected to the legisla- 


+ 


ture as a representative of the people is placed 


| ina most humiliating position when compelled 


to obey the dictation of a party boss, surren- 


der his own judgment, and do violence to his 


own convictions and conscience, not merely 


in but on broad 


distinetly matters, 


partisan 
questions of general legislation. 

This system degrades the representatives of 
the pe pie. 


ee --— 


A Precedent for Abolishing a Fiction, 


Norton, 44 L. R. A. 
by the Supreme Court of Ken. 


The case of 


decided 


uthony v 


iva, 
tucky, attracted much attention by hoiding 


that the old common-law rule which allowed 


a parenta right of action for the seduction of 
a daughter only when there was some loss of 
services had been abolished by a Code pro 
vision which abolished fictions in pleading. 
The result commends itself to common sense. 
The question is whether the fiction of the loss 
t the 
properly regarded as a fiction of pleading or 
part of the of the of 


CASE AND COMMENT, doubting some- 


oO 


parents of the daughter’s services is 


} 
] 


as a substance cause 
action 
What if the abolition of fictions in pleading 
was sufficient to justify the abandonment of 
this fiction as an element of the cause of action, 
raised a broader question as to the power of 
the court, without the aid of legislation, ‘‘ to 
abandon the outworn sheli of a formerrule of 
the common law.” It entirely escaped notice 
that substantially the same decision had been 
rendered in Hood v, Sudderth, 111 N. C. 215, 
where a constitutional provision abolishing 
‘teigned issues”’ was held effectual to abolish 
“the ‘feigned issue’ in actions for seduction 
of a loss of services and for damages based 
thereon.” This decision was not noticed in 
the The 


therefore, has the support of two courts in- 


Kansas case. doctrine declared, 
stead of one, and they reached the same con- 


clusion acting independently. 
-> 


Want of Stamp on Document as Affecting 
Criminal Prosecution. 


In passing upon the effect of the want of a 
stamp upon instruments which under the pro- 
visions of the stamp laws ought to be stamped, 


the courts of criminal jurisdiction have almost 
that, 


held when such un- 
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stamped document is the subject of a crime, it 
is not material whether it is stamped or not. 
Thus, : ite (Tex 
i6L. R. A was held that the want of 


sn internal 


in Thomas St 
454, it 
revenue stamp on an order for the 


Crim, App. 


it prevent it from 
the 


Instru 


payment of money would np 
the 


Federal sta : rides th: h an 


subject of although 


being 


ment shall be invalid and of 


stamped. On this subject the courts of the 


res 
Cnitea 


States have generally followed the de- 
which date back 
when the Case of 
L. 237, 2 Hast, P 

was decided under 
the | ts of time of rge IIT. 
Most of leci i tl untry 


rendered ider internal nue of 


1864 and 


if the English courts 
the 
Haw keswood 


C. 955. 2.T..R 


cisions 


is far as 1785 


veat 
1 Leach, ¢ 


HOH, note 
*} 
Iie 


were 


1866 


oO unstamped instruments 


there isan apparent conflict in 


of the courts. In one English 


case it is held that an instrument could not be 
» bee 


was “1n 


received without a stamy 1use It 
troduced collaterally Other cases hold that 


the want of a stamp does not prohibit the use 


of the instrument ‘for la 

But 

Reg Gompertz 
> 

Q B. N.S 


‘Where the obj fF the 


I 
t 
t 


eral 


a) poses.” 
purpos 


i clear st is made in 
824,16 L. J. 


204, as foil 


evidence is not to 


ilement * matte! 


1 > ‘ 
Is46) 9 Q 


Jur WS 


enforce or set up the instrument asa valid in 


} 


strument, but merely to show that it was part 


ind so to use it 


of ascheme of fraud fora 


} 


purpose col 


iteral to the object apparent upon 
the face of it, there are many cases in which 


been held that a written instrument re 


hit 


OU 


it has 


quiring a stamp, unstamped, is admis- 


sible. ¢ I th hand, if there be an alle 


gation f which an instrument 


available in law is necessary, or 


unless 


dered as such instrument, 


it be itself the subject-matter of the charge, 


then it cannot be received unstamped, if of a 
nature requiring a stamp. This distinction is 
well known.” 


matter may be summed 


by saving that, (1 


The up and the 


cases harmonized when the 


If is 


t tse 


the crime 

> fact that it 

2) When the 

if the crime, but 
the 
But it 
prove 


as in case of forgery o1 
was not stamped is immaterial 


instrument is not the subject 


was a means employed in committing 


crime, it is admissible inevidence. (5 


is not admissible without a stamp, to 


the same fa prove if lawfully 


stamped, 2. « 


oO prove the contract made by 
7 | 
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it, although that fact may be arelevant or m 


terial one on the prosecution of a crime 
To permit the use of an instrument with 
a stamp to prove the same fact of which 


would be proper proof if stamped wou 


nullify a statute requiring a stamp. But 
permit its use without a stamp as evidence 
the commission of 
by stealing it does not in any 
of the 


evidence would 


a crime by forgery of 
instrument or 


respect encourage an ¢ vasion statut 


while to reject such enab 


criminals to escape punishment for 


crimes, 
Constitutional Rights Vindicated 


It is peculiarly gratifying to see the 


the Cc 


trend 


_ 


yurts at this time toward the abolition of 


the long tolerated abuses of local assessments 


Case AND CoMMENT declared several years 


igo that such assessments in excess of benetits 


are wrong and dangerous, and that the deci- 


sions upholding them ought to be reconsid 


and overruled. But the authority of the 


such decisions was overthrown at 


stroke by the Supreme Court of 
States in the now famous Case of 
v. Norwood, 172 U. S. 143 L. ed. 44: 


which distinctly and unequivocally establishe 


269 
the doctrine that local assessments in substan 
tial excess of benefits received are 
of the Constitution of the United 


In Violation 


States be 
cause they take property without just compen 


sation, and therefore without due process of 


law. A recent Ohio case denied au injunction 


against a front-foot street assessment, although 


it did affirmatively appear that benefits were 


not considered in levying it, where it was 
found as a fact that the property was actually 
benefited more than the amount of the assess 
ment, andit did not appear that the burden 
was unfairly apportioned among the lots 

fected 


Federal circuit courts have condemned fron 


But in at least three recent ¢ 


ases 
foot assessments because they were not based 
These cases are Loeb x. Trustees 
37 Springtield, 94 Fed 


On; Fay 
Fed 


important 


on benefits 
91 Fed 
109; and Lyon 


There 


Rep 
Rep Tonawanda, 98 
Rep Sb 


questions of procedure and remedies stil to 


are some very 
be settled, of which the Ohio case furnishes 
an illustration. But itis of incalculable value 
to have it conclusively settled by the court of 
final resort asa fundamental doctrine that the 


benefits must equal the burden 











| 
Liability of Street Railway to Assess- | 


ments for Street Improvements. 


a 
There are some important questions, by no 
eans yet generally appreciated, respecting 
e basis and extent of the liability of a street- 
for 


railway company street improvements 
Prescott, 
the 


of 


In the recent case of Shreveport v 
51 La. Ann. 1895, 46 L. R. A. 198 
clares that the uniform current 


court 


judicial 


opinion affirms the principle that the right of 
occupancy of a portion of the streets of a 


municipality by a street-railway corporation 


is property, which is benetited by a street 
improvement to the extent of the space occu 


pied by its roadbed and tracks, and therefore 
liable with the property of abutting owners 
of the 
ilso that the company is bound to pay 


to its proportionate share cost; and 


all the 


expense for that portion of the work lying 
between the rails of the tracks and for two 
feet on each side thereof. A note to this case 


in 46L. R 
this subjec t 


93, collates the 


A. If 


They show that the courts have 


decisions on 
isually sustained the liability of street rail 


ways to such assessments. But they have by 


no means clearly defined the principles which 
govern and limit the liability of the street 
The 


that Jocal assessments can be sustained only 


railway to such assessments doctrine 
on the basis of special benefits is clearly shown 
in the note to 7?’ Bonds of Madera Irrigation 
14 L. R. A. 75d 
by most of the authorities, though denied by 


District (Cal to be sustained 


a few dsut that principle is finally and fully 
established by the Supreme Court of the 
United States in the case of Norwood 

Baker, 172 U.S. 269, 43 L. ed. 443, which 


holds that an assessment not based on benetits 
is in violation of the Federal Constitution 

The benetit received by a street-railway com- 
pany from the pavement of a street—especially 
when the cars are operated by electricity— 
seems to be very little. On the constitutional 
basis of benefits it is therefore impossible to 
hold a street-railway company liable for any 
considerable part of the cost of paving. Cer 
tainly the assessment must be limited to the 
the property from 
the street improvement, however small that 


actual benefit received by 


benetit may be, 


for some other reason or on some other basis 


than that of the ownership of the property in 
the street, 


The 


basis 


only on which street railway 
companies can be held liable under the Fed- 
eral Constitution for a street improvement 
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| pay the cost of such improvements 


| the « 


unless the company is liable | 


jin which such right has been enforced 





beyond the amount of benefits which the prop- 


| erty of the company receives by reason of the 


improvement is that of an express or implied 


| contract. It may be that by an express provision 


in the contract under which the company is 
agrees to 

It may 
under statutes 
for such liability, 
and the provisions of which constitute by im- 
of the contract, 
But, unless the company is in some way bound 


given a franchise to use the streets it 


be that it 
which expressly provide 


takes its franchise 


plication a part franchise 
by contract to pay the expense of such im- 
provements, there seems to be no escape from 
the conclusion that its liability for them is 
it 
them, however small that may be. 


limited to the actual benefit receives 


It 


that some street-railway companies 


trom 
is quite 
possible 
may therefore escape the liability to which 
It is unfortunate 
that the earlier decisions rendered on the sub- 


they ought to be s ubjec ted. 


ject did not more clearly establish the princi- 


ples governing the liability in such cases. 
Their failure to do so is doubtless traceable to 
the theary which was long tacitly, if not ex- 
pressly, adopted by many courts, that property 
owners must submit to any assessments, how- 
ever arbitrary, which local authorities might 
impose. Asa result of this serious mistake, 
it is to be feared that many street-railway 
franchises have been given without any pro- 
vision that will bind them to pay for street 
improvements ; and that until these franchises 
are extinguished such companies will havea 
substantial exemption from street assessments, 


Action by Citizen on Contract of City 
with Water Company 


The vexed question of the right of a person 
for his benefit, but to 
which he was not a party, continues to trouble 
of 


an 


to sue on a contract 


ourts. One the most important cases 


in which such action can be brought is 
that in which a citizen whose property has 
been destroyed by fire on account of the fail- 
ure of a water company to furnish a proper 
supply attempts to maintain an action against 
the water company to enforce an obligation 


based on its failure to comply with its con- 
tract, to which he was not a party, but which 
was made with the municipality. Most 
cases On this subject, as shown by a note in 23 


L. R. A. 146, denied of 


f the 


have such a right 


action by a citizen, but there are a few cases 
The 
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leading case on this side is that of Paducah | two servants or the general superiority of th 





Lumber Co. v. Paducah Water Supply Co.|one in position, intelligence, skill, or in th 


Ky.)7 L. R.A. 77. This has been followed | wages received, but upon the ground that the 
in the same state, but in most states the right | one is placed under the orders and directions 


has been denied. The Kentucky doctrine hasiof the other and required to submit to an 


| 
| 


been recently followed, however, in North}obey such orders in the performance of his 
Carolina, in the case of Gorrell 7. Greensboro | duties, so that as to the inferior servant th: 
Water Supply Co. 46 L. R. A. 518. These | superior is held to represent the master. Thx 
cases, though in the minority when only the | courts of some of the leading states have com 


actions against water companies are consid-| mitted themselves fully to this doctrine. A 


ered, are nevertheless in harmony with the! limitation of this doctrine is made in Texas by 
great body of the decisions, which are collected | holding that the exercise of control will not of 
in a note in 25 L. R. A. 257, in support of the | itself render a servant a vice principal as to his 
right of a person to sue on a contract made for | subordinates, unless it is accompanied by the 
his benefit. The Kentucky and North Caro- | power to employ and discharge them 


lina courts, though in a minority on this sub-| The theory that the conductor is to be con 
ject, have the more satisfactory doctrine. |sidered as the head of the department was 
——__ +> -—__—— | adopted in the Ross Case, and has been fol 


Conductor of a Train as a Coservant |lowed in several jurisdictions, but the Ross 


| Case is substantially overruled by the Conroy 


The recent decision of the United States | Ve which holds that the conductor cannot 


Supreme Court’ in the ease of New England be held, as matter of law, to be a vice principal 


ut 


R. Co. v. Conroy, 175 U. $. 323, Adv. Sheets, | 9S regards other trainmen, in the absence of 


85, 20 Sup. Ct. Rep. 85, which in effect over | evidence that special and unusual powers have 


been conferred upon him. The character of 
the act from which an injury results, rather 


rules the famous case of Chicago, M. & St. P. 
R. Co, v. Ross, 112 U. 8. 377, 28 L. ed. 787, 5 


Sup. Ct. Rep. 184, by which it was held that | than the rank or grade of the servants, is adopt- 


a conductor is not a fellow servant of another |@4 in many cases as the test of the employ- 
trainman. has given renewed interest to the | €?’s liability to other servants for the conduc 
question of the relation of the conductor of a tor’s negligence, This test is adopted by the 


A : _ ‘ | West Virginia s ame cour F anneals ir 
train to other railroad employees with respect | West Virginia supreme court of appeals in 
> 


to the fellow-servant doctrine. The decisions | Jackson ¢. Norfolk & W R. Co. 46 L. R.A 
7, and by the Virginia supreme court of ap- 


oo 


on this subject have been recently analyzed |? 
with great care in a note in 46 L. R. A. 337, | peals in Norfolk & W. R. Co. o. Swaine, 46 





: . . Fie | > 25¢ 

in which the conflicting theories of the various | L- R. A. 359. 

courts are considered at much leneth rhe unfortunate and perplexing diversities 
The theories which lead to this conflict of | Of doctrine on the whole question of the fel- 

low-servant rule in relation to superior and 


decisions are not limited in their application 


to the case of conductors. They underlie the | Subordinate employees seems wellnigh hope- 


decisions in all cases in which an exemption | less, but there is some indication of a tendency 


from the fellow-servant doctrine is claimed on | toward the final adoption of the last-mentioned 
account of the difference in the grades or rank | test of the character of the act as the determin 


ing element in the problem. 


of the servants, In several jurisdictions the 
broad rule is applied that a conductor is a bite ila nan 
coservant of the other trainmen because they 
are all co-operating in the execution of the Index to Notes 


IN 


LAWYERS REPORTS, ANNOTATED 


same work of Operating the train. These de- 


cisions are rendered either by virtue of com- 


mon-law principles, or under statutes which Book 46. Parts 5 and 6 
embody the common-law terminology. They lat 


involve by implication a rejection of the theory Mentioning only complete notes therein con- 
: . ; ; m ~ | tained, without including mere reference notes to 

that the power of one employee to direct and | earlier annotation. 

order the acts and movements of the other will | Actions: plaintiff's control of suit brought 

take the case out of the general rule. But in for all similarly situated 839 


. ol : ‘ i “ ° . < if ) tiv because 

many jurisdictions what is called the ‘‘super Appeal; reversal of conviction because of 

: ae . . : Thi Bai unfair or irrelevant argument or state- 
serv t , > Nrevalls s rule 1s t 

lor rvant rule prevail his rule 1s not] ments of facts by prosecuting attorney :— 


based upon the idea of the relative rank of the (.) Improper arguments or statements as 









aground forappeal; il ! 


Il 


cecessitv of ot 


jection, and when mia what rele 


must beusked for IV necessitvof ru “ 
ind exception; «\ necessity of perpetua- 
tion in the record: (VI effect ot w 


drawal or direction to disregard t) gener 
aily by prosecuting attorney ; t 
‘ ourt Vil must be prejudicial 


VIEL.) the degree of impropriety warrant 








ing a reversal the general principle 
bh) denunciation and abuse of the detend 
anit attuck on defendant s witnesses 
itthack On Couns > (€ misstatement of 
the tacts f) statement of tacts not proved 
li it pening addre n closing argu 
ment }) in embellishment o1 ustratior 
of argument; (g) comments on excluded 
evidence: (2) misstatements of the law i 
reference to previous conviction or other 
crimes; comments on personal appeat 
t e of the detendant; comments on 
absence of witnesses and what they would 
tify te comments on character ar 
aliure t prove character) (4) EXpressiol 
personal opinion as to gut; (2) appeals 
to passion, prejudice, and publie opinion ; 
comments on cost of trial, right to ap 


IX 


statements of the d 


+» punishment, etc Improper lat 
prompted by 
fense; (X 


effect of verdict which is clearly 


Arrest. ‘See Writs. 


Bail. %«« 
Bills and Notes; rights of holder of nego- 

t paper after mat 
I. Effeet of transfer after 


WRITS 


tiuble transterred urity: 


maturity on ne- 


gotiability; dl rights acquired under 
transfer: (a) the general doctrine; (hb) dif- 
ferent statements of the rule: ‘e) the cor 
rect rule LIl.) defenses which maker may 
make a) general rules as to right to de 
tend want or failure of consideration ; 
é egal consideration ; (d) usury; («) fraud 
in inceptior violation of contempora- 
neous agreement; (g) that it was partner- 
ship paper; that it was accommodation 
paper: (i) that it was intended for collat 
eral security; that it had been lost or 
stolen that transfer was unauthorized: 
t that debt had been attached or gar- 


nished; (m) payment: (1) as adefense gen 


erally: (2) payment by person only seconda 


rily liable; effect of reissue after pay 

ment n) right of the transferee to sue 

(IV.) equities of intermediate holders: (Vo 
exception as to paper taken from bona fidk 
holder; (V 1.) exception as to collateral mat- 
ters a) the general rule; ()) what mat- 
ters are Collateral—instances; (VIT.) excep- 


tions as to set 
the 
set-off of 


statutes; (d) 


offs and counterclaims: (a 


general rule; (>) under statutes as to 


mutual claims; (¢) under special 
equitable set-offs; 
set-off 


of agreement for set-off : 


iInterpo- 
oft; f) effect 
VILL.) exception 
payable without 
IX.) effect of 
bonor as to interest, instalments, or part of 
aseries; (X.) effect of transfer and indorse- 
ment et different times; XI.) effect of « 


eltion of 


against set 
as to instruments drawn 
defalcation or discount; 


aus 


X- 


CASE AND COMMENT. 


Criminal Law. >~«« 
Extradition; service ot 


Set-Off, =e 


| persisted in 











tension of time X11.) effect of renewal o 
I XIII effect: of wetior brought; 
XIN rights of holder against indorser 

eneral rules as to effect of transter; (f 
d and and notice to charge indorser “(1 
n time notes on demand notes; (XV. 
special rutes based on character of the in- 
strument 1) checks: certificates of de- 
posit: neg able bonds; (XVI auctions 
against transterces te enforce equities; 


XVII.) proof w 


th reference to equities 
APPEAL: Writs 
process out tive 


in custody 


Service. Se 


7ll 
WRITS. 


BILLS AND NOTES 





Trial. See Arreat 
Writs: service of process on prisoner Pro- 
eess may renerary be served: prisoner 
Sel ne sentence: assistance of court: serve 
e on jailer; service immediately after 
lischarge from criminal arrest; effect of 
privilege from first arrest; illegality of first 
arrest istody under extradition proceed- 
ngs 706 
rhe purt mnitaining any note indexed will be 
sent with CASE AND COMMENT for one year for $1. 
. a2 


Among the New Decisions. 


Actions. 


The right of one who brings an action on 
behalf of himself and others similarly situated, 
to compromise, abandon, or discontinue it at 
his pleasure, is sustained in Hirshfeld o, Fitz- 
gerald (N. Y.) 46 L. R. A. such 


time as a creditor similarly situated has pro- 


839, until 


cured an order to be made a party to the ac- 


tion or served a notice of motion to be brought 


in, or until interlocutory judgment is entered. 


Appeal. 


i 


IIarsh and unjust statements of a district 


attorney, not founded but 


which are wholly unsupported declarations, 


upon evidence, 


after repeated objections, the 
right thereto being sustained by the court, 
when united with threats of popular denuncia- 
tion and an attempt to frighten the jury by 
declaring that they would commit the unpar- 
donable sin if they found for the defendant,— 
Fielding (N. Y.) 46 L. 
641, to be sufficient ground for reversal 
couviction, 


are held in People ¢ 
R. A 
;of a 
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Bailment. Constitutional Law 


ae | 
: : ‘ n ordinance ohi i »sale of clothir 

A mere bailment, and not a sale which passes An ordinance prohibiting thesale of clothing 
} . - ») on Sund: ‘nit singles out that class o 

title, is held, in Sattler Hallock (N. Y.) 46|°" day, when it singles out that cla f 

L. R. A. 679, to be created by a contract | ™e™ hants and certain others without any sub 

stantial reason for the discrimination, leaving 


whereby farmers deliver produce at a factory 
,, | other merchants exempt therefrom, is held, in 


owned by them, to be manufactured into 
: ; : ‘ Jenver sacl ol H ? S48 to be 
pickles, sauerkraut, etc., the proceeds of the Denver Bach (¢ 46 L. R. A. 84 € 


; : ” . | unconstitutional as special or class legislation 
sales of which are to be divided in a certain | “ ee ean en Ronee See cee aes 


Copyright. 


ratio between them and the manufacturers, 


Bills and Notes | Thepenalty forinfringing copies of a photo- 


ve } graph published in a magazine, which, by a 


. . “ederal statute, is declared to be $1 for every 
The fact that negotiable paper is ove rdue Be a ilute, 1 ar 2 l € 1 fOr every 
when transferred in the usual course of busi- sheet found in the infringer’s possession, is 


: . SS -|' held. in Bolles Outing Co. 23.C. C. A ( 
ness by an indorsee having all the indicia of deg , 


16 L. R. A. 712, affirmed in 175 U.S. 262, U.S. 


an absolute title, but who holds it in fact only 
Adv. Sheets, 94, to be limited to the sheets 





iS ¢ teral security, is held, in Young Men's 
- ; ‘ } i 1 1 . ] tat ‘ 
. whicl ar e ne } under the s ute 
Christian Association Gymnasium Co Rock- hich can be condemned 1a i ii ule 


; » > > re» nad not to extend to sheets whit ‘ for 
ford Nat. Bank (II}.) 46 L. R. A. 753, not to | ®2@ BOF fo ) sh hich have 

. nerly bee n the infringer’s possession but 
subject the title of the transferee, who takes | ™°™ een In the In rer Posse ) it 
} bee sposed of without being so foun 
it after maturity, to the latent equities existing REVS HOGR GAPosed OF WHEOU UNNg 80 TouRG 


in favor of third parties against the person 


fel Corporations 


holding the paper as collatera 


The fact that the pavee of a note Is ¢ ishier 


See Na A forfeiture of the permit of a foreign cor 


of a bank which discounts it is held, in 
ae : . | poratio business in the state. for violat 
tional Bank of Commerce v. Feeney (S. D.) 46 | POT! n to do business in the ute, for viola 

= : ing the provis s of a statute un r whicl 
LR \ 29 insufticient t charge the bank gy th provision ta atu unde en 
the permit was given and which provides for 


with his knowledge of rmities in the note, 





the forfeiture, is held by the Supreme Court 


where the bank acts wholly through a dis 


} : f the United States in Waters-Pierce O ’ 

count committee of which the cashier is not a|°) Unite utes in Waters: Piert Co. 
1 } os ny : < ~ ly Sheets 518 1 he 1 thir 

member, while he acts only for himself Texas, U.S. Adv. Sheet 18, to Within 


Che negotiability of obligations secured by | te power of the state, and not to violate any 
votiability « bligations secured b 
: ; ‘ mtract obli tiot 
inortgage due on or before a certain date is | ‘ ELEC. ODN SSe 
held by the Supreme Court of the United 


States in Dickerman ¢. Northern Trust Co. U. Criminal Law. 


S. Adv. Sheets, 311,’to be unaffected by a pro 


Criminal liability for breaking and entering 








vi 1 making them redeemable by instalments 
determined by drawings. i store building and taking goods therefrom 
2 at night is held, in State 7 Abley lowa) 46 L. 
- | R. A. 862, not to be defeated by the fact that 
|} the proprietor’s clerk knew of the contemplat 
Civil Rights | ed offense, and, at the request of an ofticer 
1 ting as a detective, had loaned his ke Vv in 
Denying an injunction against maintaining | OTder to have a duplicate made forthe burglar 
a Nigh oi hool for white children without main- | When it does not appear that the clerk had 


sining one for colored children also, when | Charge of the building or any right to admit 


the failure to provide the latter is due to lack | persons thereto after it was closed at night, aud 
also maintain | Lis conduct was not known to the proprietor 


of fi s sutticient to do that and 





sufficient primary schools for colored chil 


dren, is held, by the Supreme Court of the] Damages, 
United States in Cumming v. County Board of — 





Education, U, 8S. Adv, Sheets, 197, not to con- In estimating the damages sustained by the 


stitute any denial to colored persons of the} owner of land injured by the exercise of the 


equal protection of the laws or equal privileges | right of emine»t domain, it is held, in Phila- 


of citizens of the United States j de Ipbia Ball Club 2 Philadelphia (Pa.) 46 L 
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| 


R. A. 724, that future profits of the business | Habeas Corpus, 


cannot be considered for any purpose what- 





ind also that the amount recoverable is A review on habeas corpus of a decision fn 

litference between the value of the prop- | favor of the constitutionality of a statute under 

y immediately before and that immediately | which a conviction is had is denied, in People 

r the damage inflicted, unaffected by any | ex rel. Campbell 2. District Court (Colo.) 46 L. 

subsequent change in the circumstances or| R. A. 855, unless the reviewing tribunal has 
dition of the property appellate jurisdiction in the matter. 


| Discovery. Highways 
\n order to compel a witness to produce} 4 richt to land vessels indiscriminately on a 


»ks and papers was held, in Ex parte Clarke . s y : 
. pay eee _— highway where it touches the shore of navi- 


‘ 16 L. R. A. 835, to be unauthorized 


: ; 7 : gable water, outside of a town or city, and to 

when there was no showing by affidavit or|~. ; 1 1 i ; 

mn : : use it as a public landing place to discharge 

therWise that they contained any evidence : sd : } . 

oe ; , . site ti ' ; ind receive freight and passengers, is held, in 

material to the cause, While the only evidence ie : , . . ros 

‘ , a1 ; : , “| California Navigation & Imp. Co. 7. Union 
| n the points wed that they di it contal —p ’ “7 . - 

i the point showed that they cid not contain Transportation Co. (Cal.) 46 L. R. A. $25, not 


such ev id nce, ulthough counsel dem unding to result from the dedication of a hich@ar 
pre xcni: 7 — arene’ prove by them An ordinance restricting heavily loaded 
Certals Ginteren! OF pertinens faces vehicles to a specified portion of a street is 
held, in State Boardman (Me.) 46 L. R. A. 


Electricity. . 


:90, to be unreasonable, unless that portion is 


An electric light company using wires reasonably suited to the purpose, and its en- 
arged with a dangerous current is held. in| fercement is denied when that part of the 
Brown ». Edison Electric [luminating Co. | Street is absolutely impassable 
Md.) 46 L. R. A. 745, to owe a legal duty — 
rrespective of any contractual relation, toward Injunction. 


every person who, in the exercise of a lawful 


ccupation in a place where he has a legal An injunction to restrain the commission of 
ight to be, is liable to come in contact with | the crime of gambling is denied, in People ex 
he wires, to see that its wires are properly | Tel. L’Abbe 2. Distriet Court (Colo.) 46 L. R 
laced with reference to the safety of such | 4- $50, when sought merely for the purpose 
verson, and are properly insulated f preventing the corrupting and vicious in- 

are tluences and the deteriorating effect of the 

Fire | practice upon the morals of the community, 


without showing that it violates a property or 
The extent of liability for negligently start-| ejyil right, 
ing a fire which spreads to lands of other —— 


owners is held, in Hoffman v. King (N. Y.) 46 


Insolvency. 
L. KR. A. 672, to be the damage done on the y 


‘ ; : See also GARNISHMENT., 
abutting lands, and the court refuses to extend 





he liability to damages to the lands of more ee ; 

eratee ; é se The inclusion of the separate property of 

remote proprietors, on the ground that the va , : 

ave = , : : partners, aS Well as the firm property, in an 

ivence in starting the fire is not the proxi 
j 


mate cause of the destruction of property on 


assignment for creditors by a partnership, is 
held necessary in MeCord-Brady Co. ». Mills 
Wyo.) 46 L. R. A. 737, where the statute re- 
juires all creditors accepting dividends to re- 


snds which do not abut on the premises from 
which the fire started 
. ise the assignor from further liability. 
Garnishment, ae 
The garnishment of a debt due to a foreign Insurance 
corporation is heid, in Fenton ». Edwards 


loss required by a fire 


Cal.) 46 L. R. A. 832, to be precluded by a| Immediate notice of 
previous voluntary assignment for creditors | insurance policy is construed, in Solomon o. 
made by the corporation in another state, since | Continental Fire Insurance Co. (N. Y.) 46 L. 
the right to the chose in action is thereby vested | R. A. 682, to becomplied with by notice given 


in the assignee. | within a reasonable time, considering the situ- 






CASE AND 





under 4 t cir mstances tthe Case Ir 
his case a notice received more than fifty days 
fter the e was held rt to be insufficient as 


F ess of boarders of a tenant caused 
DV the unsanitary ¢ ition of the premises, 
it is held in Tow Phompson (N. H.) 46 


L. R. A. 748. that the lessor is not liable, in 


the abser of any misrepresentation, conceal 
ment,or wrongful failure to disclose the defect 
and of any contract to Keep the premises In 


In determining whether reasonable time in 
whic ng suit « in existing cause of 
ActIOI s given bv a statute shortening the 
period of lin m, it is held in Osborne 


Lindstrom (N. D.) 46 L. R 
Ackerman (N. Y.) 45 L. R.A 
118, that the time between the date of the 


passage of the act andtbe date on which it 


takes effect wi be considered, It is also 
on fixed may depend on 


that the limitat 


the happening of a subsequent event, provided 





that cannot possibly happen until the expira 
tion of a reasonable time for suit 
Master and Servan 

Ti vy of id company for the 

negiect of the nspec ‘ in engine DV a 

ma nist 11 hous n consequence of 

which a fireman was injured, is held in Kar 


Ark 


prevented by the 


sas Cits Becker 


46 L. R. A. 814, not to be 


concurring negligence of the engineer, who 
was also charged w j 


the engine. It is held that under the statute 


the machinist was not in the same department 
as the fireman, so that the fellow-servant rule 
did not apply 


Mortgage 


The competency of gagee to be one of 


amort 


the two witnesses to a chattel mortgage 
Donovan 
Elevator Co. (N. D.) 46 


The competency of persons to 


required by statute is denied in 


St. Anthony & D 
L. R. A. 721. 
testify for themselves was not regarded as a 
reason why they should be allowed to witness 


their own instruments. 





COMMEN'. 


Payment. 


Payments to a state, received and accepted 


hough made in void treasury warrants whic! 


he State Was 1 compe ed to recelve 


Supreme Court of the United 
uston & Texas Cent. R. Co 


Adv. Sheets, 545. to be 


held DY the 
States, it HI 
Texas, U.S binding 
on the state, and an attempt to repudiate the 
payments was deemed to impuir the obligation 
of the implied contract created by the transa 
when the payments were accepted. In 
this ease the claimed to be 


Warrants were 


unconstitutional because issued to 


money or as bills of credit, anc 


because issued in aid of the Rebellior 


Real Property. 


A deed containing the 


lhe apparent grantor and also of the ne 
before whom it purported to be acknowledged 
but which 


device or 


was obtained by some 


artifice which constituted a fraud on the 
who did not execute or ackno 
the deed, is held in Marden ¢, D rthy 
46 L. R. A. 694, to be 


mortgagees who have 


graptor 


void even as against 


taken mortgages from 
the apparent grantce in good faith and 


reliance on the records of title, on which tl 


fraudulent deed had been recorded 


Receivers. 


Claims against railroad receivers for ex 


penses of keeping the road in proper cond 


tion, such as a claim for rails, are held by the 
Supreme Court of the United States, in South 
U.S. Adv 


Sheets, 347, to be allowable under the circum 


ern R. Co. 7. Carnegie Steel Co 


tances of the case, though they were incurred 


s 


more than six months before the receiver's 


appointment. In this case the time was from 


nine to eleven months. 


h the duty of inspecting 


Street Railways. 


Leaving trailer cars in a street, with brakes 
properly set, is held, in George 7. Los Angeles 
R. Co. (Cal.) 46 L. R. A. 829, to create no 
hiability on the part of a street-railway com 
pany for injury to a boy by the car when a 
party of boys loosened the brakes and set the 
car in motion 


Sunday. 


A subscription toward the indebtedness of a 

Methodist Episcopal 
lowa) 46 L. R.A 
be within the statutory exception of a Sunday 


church is held, in First 


Church rv. Donne}! SAS, to 


| law respecting work of necessity or charity 
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Time. Service on a person of a notice of suit 

- igainst him in another state, made only five 

The meaning of the words ‘‘ at 12 o’clock at | days 1 he is required to appear, and 
in insurance policy, is held, in| when it would take four days of constant 

S German Insurance Co. (lowa) 46/ traveling to reach the court, giving him but 
R. A. 860, to be a question for the jury | one day, and that a Sunday, to prepare for 
r evidence of a custom at the place to| thetrip, without anv allowance for accidental 
that expression as meaning 12 o'clock | delays, is held by the Supreme Court of the 
yndard time, United States in Roller ». Holly, U. S. Adv 
; Sheets, 410, insufticient to constitute reason 

Trial | able notice or due process of law, though the 


iit is for the foreclosure of a lien upon land 
A state statute providing for a jur F aicht ee ans cole ch Oi aa ia —— 
state statute providing for a Jury of eigh Within the jurisdiction of the court. 


t capital is held by the Supreme Court of 


he United States, in Maxwell o Dow, U.S 
} 


‘ se ; 
Adv. Sheets, 448, not to be in violation of the Recent Articles "7 Caw Journals 
deral Constitution respect and Reviews. 


ing due process of law and the privileges and 


provisions of the Fe 


immunities of citizens. came ee . ; 
. —s fhe Philippines:’—9 Yale Law Journal, 


1 
’ 


Waters. Jw How England Governs Her Colonies." —9 


+r . Yale Law ral YT 
The subsurface tlow of a river through a| Yale Law Journal, 207 


gravelly bed is held in Vineland Irrigation ‘Webster and the Territories."—9 Yale 
District *. Azusa Irrigation Co. (Cal.) 46) Law Journal, 185 
L. R. A. 820, to be subject to legal appropria ‘*Concentration and International Law.”— 


. ° . . . 712 re ] aw I ovirow Fac 

tion, but the right is held not to include the | 18 Harvard Law Review, 589. 
. — . ad . i ect} , 942 are wr 

use of a tunnel into the gravelly bed if that Lord We toury 13 Harvard Law Re 


creates an artificial draft upon the surface flow | VIEW, 94 

which thereby interferes with the rights of ‘Classification of Rights and Wrongs."— 

prior appropriators of the latter. | I.- “18 Harvard Law Review, 537. : 
The power of the legislature to authorize a “The Origin and History of Lynch Law. 


municipality to acquire and maintain an inde- | —!* The Green Bag, 150 

pendent system of waterworks is held in ‘* Philosophy of Law.”—12 The Green Bag, 
Skaneateles Waterworks Co. ». Skaneateles | 4°. 

(N. Y.) 46 L. R. A. 687, to be reserved to the ‘‘ Execution and Executioners.”—12 The 
municipality on the granting of a franchise | GTeen Bag, 125. 

which is not made exclusive; but such fran- | Federal Jurisdiction in Equity 12 The 
chise, though not exclusive, is held to be | Green Bag, 116 

impaired by a statute authorizing the estab ‘‘ Modern International Law Problems.”— 
lishment of municipal waterworks, with the | 1-12 The Green Bag, 110 

right to impose rates in such manner as would ‘Personal Services Rendered by Wife to 


t 


compel the private company’s property to pay Husband, under Contract.”—50 Central Law 
therefor, and would also authorize such a| Journal, 183. 
Tae ; ‘* Deposit of Title Deeds.” —! ras Ls 
discrimination against the company’s patrons Deposit of Title Deed 9 Madras Law 
: : | nal ° 
as would absolutely destroy its business. | Journal, 407 
; * Warranty.”—50 Central Law Journal, 209. 
Writs ‘*The Law Governing the Use of the 
Bicycle.” —50 Central Law Journal, 205. 

The fact that a person is confined in jail for} ‘‘ The Old Rule of Descents in New York 
default of bail in a criminal case is held in | under the Original Patents.”—61 Albany Law 
White ». Underwood (N. C.) 46 L. R. A. 706, | Journal, 165 

¢ 


not to prevent service upon him of a summons ‘*The Constitutional Relations of l 


England 
| 3 ” a > 

in a civil action, with an order of arrest and|and Her Dependencies.”"—39 American Law 

bail ancillary thereto. With this case is a} Register, N. S., 147. 


note reviewing the authorities on the service ‘** Injunctive Restraint of Unfair Competition 


of process on prisoner. jin Trade.”"—50 Central Law Journal, 224 





CASE 


‘Concernin Contracts of Infants." —6 


Kansas L 
Phe Vi ion of a L Professor, 
American La avister, N. S., 129 


Constit 


iwyel 4 
iW 
mal Regulation of ¢ 


utic 


; ontempt of 
Court 13 Harvard Law 
The New Code 13 
Law Review, 627 
Mental 
6 West 


Admissibility, 


Review, 615 
German Harvard 


Diseases and Legal 
rn Reserve Law Jo irnal, 
Weight and Effect of 


Experiments.”"—6 Western 


Evi- 
Reserve 
Journal, 29 

rhe Legal Effect of the Acquisition of the 
Philippine Islands.” —39 
ister, N. S., 193 

“Is ‘Int Personal Prope 
by Estates of Non-Resident Decedents Liable 
to Taxation in Pennsylvania ?”— 
Register, N. S., 211. 

‘The Admissibility of Evidence Given on a 
Former Tria the Witness is Absent from 
the St i Subse juent rrial of the 
Case. Law Journal, 244 

Re¢ { ra a>» Ne tice to Waiver ot 
Cen 


lition gainst Encumbranc: ov 


American Law Reg- 


ingible rty Owned 
oY American 
Law 


when 
ite on Same 
— 50 Central 


Insurer 


For sale t 
sualtimore, Md 


AND 


tamed fe 


COMMENT. 


Ghe Humorous Side. 
Favor.—A_ prolix and 
pompous Missouri lawyer, defending an et ony 


FEARED FAMILY 


negro, was selecting a jury of white men, 


He had asked numberless needless 
judge 


, you will 


questions 


Mr. 
jurors’ teeth 


when the 
Sten 


said ;: ‘Come, now, 
be examining the 
Hurry along Let’s get 
nonsense ‘W 


more general 


through with 


said the lawyer, 
Are any 
of you in any way related to the defendant at 


the bar? 


just one 


question. 


~—Another 
attorney in a divorce suit set up in the 
cross bill the fact that 


Wirnout Jusr CAUsE Missouri 


wife's 
husband * 


the under- 


took to pois mn her without just cause 
Loosk ON PRAIRIE 


rik An lowa lawyer 


writes us a letter with the following legend 
printed at the top: 
+ i LAWYER 


Practices in every court on the Western 


Hemisphere. Perfects titles and buys and 
sells mortgages ; makes loans and collections, 


Am the freckle- 
begrimed Legal Napoleon of the Slope, and 


red-headed, scar-faced, 


always in the saddle. Active as the wild, un- 


ine. Fierce as a lion and gentle asa 


Pdove 


AND WITH GOOD ADVICE 
WAR.’” 


PoraTions 


MAKE 
POTENT A Texas judge sums 


up the danger of allowing jurymen to drink 
intoxicants as follows 

Every day’s experience must satisfy us 
that it is impossible to lay down a rule as to 


how much can be drank without impairing 
juror for discharging the 


Its 


described by Scotiand’s 


the qualification of a 


trust confided in him effects have been 


well most popular 
bard 

“‘*Tnspiri 

Ww} 

W 


Wi 


Saw Nor THE APPLICATION OF THE SAW.— 
A certain court which presumably knows all 
ibout the difference between spades and clubs 
to the distinction be- 
An 


strik 


late \ seemed oblivious 
shovels, 

for 
son with a spade was not supported by proof 
the court 
held the 
s seems to dull the 


tween spades and attorney 


claimed that an indictment ing a per- 


of striking with a shovel. But 


thought 


was all the same, and 


variance immaterial Phi 


edce of the a spade should be 


1 


Called a S$} ide 








